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1. MR JUSTICE CARNWATH: This is an application for judicial review of a decision of the Royal Borough of Kensington and Chelsea through their Housing Benefits Review Board dated 22nd November last year. The issue is whether they acted lawfully in confirming a decision of the Council to restrict eligible rent for Housing Benefit purposes to £185 per week for the claimant.

2. The applicant became a tenant of a flat in Draycott Place in 1994 and then applied for Housing Benefit. Initially she was granted benefit in the full rent of £230, the rent officer then taking a view that it was not unreasonably high. But in May 1995 she applied for renewal and a decision was taken to restrict it to £155 on the basis that there was, in the authority's view, suitable property available at that rent. She appealed first to the Council and that was supported by a letter from her consultant psychiatrist, Mr Ryan. The essence of her appeal was that because of her medical and psychological difficulties it was not reasonable to expect her to move. Mr Ryan said in his letter that having discussed the matter with her GPs:
"We have agreed that an onward referral to a specialist community mental health facility at the Chelsea and Westminster Hospital is clearly indicated in this case. Currently Miss Carney is on a waiting list which normally implies a wait of up to six months for an initial assessment interview. The possibility that Miss Carney may have to leave her present accommodation and perhaps even the area that she is living in is a cause for much concern to her and indeed for those involved in her care. Since the situation arose some initial therapy gains that Miss Carney had made have been reversed and she is now quite anxious about the prospect of having to relocate.

From a health care point my concern is that a move would jeopardise the supportive links that Miss Carney has built up with her local general practitioners and local services including my own input. I would therefore urge the appropriate authorities to bare the fragile nature of Miss Carney's current health in mind when making decisions about factors that may jeopardise her stay in her present accommodation. In the present circumstances Miss Carney's home represents the main stability in her life and it is my opinion that a change in this area would have very negative consequences for health and wellbeing."

3. That appeal resulted in the rent still being restricted for housing benefit purposes but the amount being increased to £185, which was said to be the highest rent determination. She then appealed to the Review Board.

4. She appeared for herself at that hearing which took place on 22nd November and there is a full note of that hearing prepared by the Council Officer. There is before me a rather fuller report from Mr Ryan, dated 17th November 1995, which one would have thought would have been put in front of the Board on 22nd November, but there is no clear evidence that it was. It is not mentioned in the Council's notes of the hearing and there is no evidence from the Applicant herself that it was before them, although I am told that it was on their file. In any event while I cannot hold that it was before the Board it really is no more than an expansion of the material which had already been covered by the earlier letter.

5. The issue for the Board arises under the relevant regulations. The Housing Benefit (General) Regulations 1987 have been amended, on a number of occasions, generally making them more restrictive. Indeed they have been further amended since the matter was considered by the Board, but I am not concerned with that later amendment. The most significant amendment for the present purposes was in April 1991 when the discretion, which the authority formerly had as to whether to reduce rent allowance, was removed; so that now where the criteria apply the authority is obliged to take action under the provisions.

6. The relevant criteria are contained in Regulation 11 starting with paragraph (2). I need only read the second part of that. Having referred to the circumstances in which it is decided that the rent may be unreasonably high, it provides as follows:
"... where it appears to the authority that the dwelling is larger than is reasonably required or that the rent is unreasonably high, the authority shall, subject to paragraph (3) to (4)] treat the claimant's eligible rent, as reduced by such amount as it considers appropriate having regard in particular to the cost of suitable alternative accommodation elsewhere and the claimant's maximum housing benefit shall be calculated by reference to the [...] eligible rent as so reduced."

7. Paragraph (3) provides that where the person claiming comes within particular categories special provisions apply. The claimant comes within 3(b) because she was incapable of work under the relevant provisions. In those circumstances the paragraph provides:
"no deduction shall be made under paragraph (2) unless suitable cheaper alternative accommodation is available and the authority considers that, taking into account the relevant factors, it is reasonable to expect the claimant to move from his present accommodation."

8. One then needs to go on to paragraph (6) which provides as follows:
"For the purposes of this regulation
(a) in deciding what is suitable alternative accommodation, the appropriate authority shall take account of the nature of the alternative accommodation and the facilities provided having regard to the age and state of health of all the persons to whom paragraph (7) applies..."
Then (b):
"the relevant factors in paragraph (3) are the effects of a move to alternative accommodation on- (i) the claimant's prospects of retaining his employment; and
(ii) the education of any child or young person referred to in paragraph 3(c) if such a move were to result in a change of school."

9. I should mention that paragraph 3(c) includes, as one of the special categories, a claimant who is a member of the same household as a child for whom he is responsible.

10. The Board's decision was to uphold the determination that only £185 should be allowed. They gave a reasoned decision on 22nd November 1995. So far as relevant, they said this:
"The Board in deciding what constitutes suitable alternative accommodation has given careful consideration to the claimant's circumstances. It finds that the claimant resides at 55 Draycott Place, SW3. It finds that the claimant has no special medical needs that would affect the type of property that would be suitable.
The Board finds that one bedroom accommodation, located anywhere within the Borough, let on an Assured Shorthold Tenancy would be suitable alternative accommodation."

11. They then go on to uphold the view that the rent was unreasonably high in comparison with the cost of suitable alternative accommodation elsewhere. Then they said:
"The Board then considered whether it was reasonable to expect the claimant to move given the factors mentioned in Regulation 11(6). However, as the claimant was not in employment, it was satisfied that it was reasonable for her to move."

12. They then confirmed the rent at £185 a week but they decided that that would not take effect until 1st April 1996, thus extending the time fixed by the Council by three months and, in their terms, giving the claimant ample opportunity to find another property and to take advice from the Benefits Division on the level of rent they would be prepared to pay.

13. This decision is challenged on two main grounds: firstly, that the medical objections to a move from this property should have been taken into account either in considering the suitability of alternative accommodation, or in considering whether it was reasonable to move; and secondly that if they had been properly taken into account then no reasonable authority could have reached the views that the Board did.

14. The first issue is one of construction of these provisions. There has been some consideration of this by the Court of Appeal in a case called R v Housing Benefit Review Board ex parte Gibson 25 HLR 487. That was decided on the regulations before the judicial discretion was removed, but the criteria were the same so far as material. The issues, however, were different from those before me. The only relevance is general comments made by the Court of Appeal about the purpose and effect of the regulations. The Master of the Rolls, Sir Thomas Bingham, said at page 493:
"It is, accordingly, clear that this whole scheme is directed to mitigate the demand on public funds where recipients of housing benefit are paying rent above the market level or living in accommodation which is larger than reasonably necessary to meet their needs, or living in accommodation which is unreasonably expensive. The key to the operation of the reduction mechanism is the finding that recipients of housing benefit are paying a rent which is, for one reason or another, unreasonably high.
It is, as I have already suggested, plain that the procedure is designed to protect the public purse. But it is fair, I think, to infer that the procedure is not designed to produce homelessness, which would be the result if a beneficiary's rent were restricted, so that he could not afford to stay where he was but was unable to find any other accommodation to which he could be expected to move at the level of rent payable."

15. It is clear that the regulations are seeking to draw a balance between those objectives. On the other hand it is clearly a very tightly drawn scheme which seeks to spell out, in some detail, the matters which are to be taken into account.

16. The Master of the Rolls went on, at page 496, to adopt the summary by Simon Brown J of the questions which arise, and it is relevant to read questions 2 and 3 as there set out:
"Question 2: Was suitable cheaper alternative accommodation available, taking into account the nature of the alternative accommodation and the facilities provided, having regard to the age and state of health of the claimant and his family?... Question 3: Was it reasonable to expect the claimant to move from his present accommodation, taking into account the children's education, if such a move were to result in a change of school?"

17. The Judge continued:
"The second limb of paragraph (3) and paragraph 6(b)(ii) were the source of that question, and the learned judge pointed out that 6(b)(i) did not apply since neither of the applicants were employed."

18. I read that because it confirms what I think would be the view of anyone reading these regulations, that the matters to which account is to be taken, under Regulation 11(6), are those spelt out by that paragraph, and that it is not intended to confer any general power to take into account other matters when considering either suitability or reasonableness.

19. That is how the Board approached the matter in this case. They did consider the question of suitability and they did so having regard to the nature of the accommodation which this Applicant required, namely one bedroom accommodation, and a location, as they found, anywhere in the borough. They did not consider, under that head, whether it was reasonable to expect her to move at all. In my view they were right not to do so under that heading, because that question is not relevant to the suitability of the alternative accommodation. That question presupposes a move being made, and one is asking whether the other accommodation, in terms of location, nature and so on, is suitable. Similarly, when one comes on to the question of the reasonableness of the move, if that question were posed in general terms, then undoubtedly the evidence of Mr Ryan would have been very relevant in deciding whether it was reasonable to contemplate a move at all.

20. Unfortunately the regulation directs attention in that context to two matters only, one being the question of the position of the children and the other being the question of the employment. Neither of those are relevant to this Applicant's position and therefore the Board were, in my view, right not to consider that issue. I reach that conclusion with some regret because it does seem that the position of the claimant is unfortunate. The evidence of her medical advisers as to the undesirability of a move at this time, is striking, but it seems to me a matter which the former regulation does not permit to be taken into account.

21. I was referred to an extract from a publication by the Child Poverty Action Group, which suggests that a rather wider discretion is available in relation to matters which can be taken into account, but with respect to the author of that publication I do not think the regulations allow that. It is true that there is some limited measure of discretion, because, having gone through the various criteria, and having decided that it is right to make a reduction, the authority has to decide the amount of reduction which is "appropriate". However, it is not suggested on behalf of Miss Carney that that element of discretion would enable the points on which she relies to be taken into account if all else fails. I do note that the authority appears to have relied on that discretion to extend the time at which the new eligible rent comes into effect. That seems, on its face, to be a proper use of that discretion.

22. Accordingly it seems to me that the authority acted correctly in law in not taking into account the issues which the claimant now seeks to raise. That being so the question of whether they should have reached a different decision, had they taken those matters into account, does not arise. Accordingly this application is dismissed.

23. MR FINDLAY: I would ask for my costs not to be enforced without leave of the Court as I understand the Applicant is legally aided?

24. MR NICOL: I would ask for an Order of Legal Aid Taxation?

25. MR JUSTICE CARNWATH: Yes, thank you both very much.
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